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Abstract

Zuyd university of applied sciences (Zuyd UAS) offers a bachelor law programme,
which focusses on preventive lawyering (hereafter the Preventive Law Programme or PLP).
The main competence is to prevent legal problems and whenever legal problems have
occurred, to solve them. We believe the prevention of legal problems is not an end in itself,
but the usage of law should rather be prompted out of the will to add value (proactive
lawyering) and contribute to the well-being of the involved ones (therapeutic jurisprudence).
After implementation of two (of the four) years of the new curriculum we
hypothesized that despite the preventive law ambitions of the PLP the curriculum was still
primarily based on the traditional reactive and adversarial legal framework and that third year
students would not bring their knowledge on conflict escalation and negotiation into practice
and therefore would neglect possibilities to settle a case amicably. We thought that students
should experience conflict escalation first hand in order to be able to acknowledge the added
value of a preventive law approach.
With these assumptions in mind we designed a course. This paper discusses the design
of the course, the implementation of the course, the findings on the hypotheses and possible
explanations for the findings.
The purpose of this paper is to exchange our experiences as lecturers and course
developers. It is meant to be a starter on the creation of a body of knowledge on developing a
preventive law school in the Netherlands.

I. I N TR O D U C TIO N
Zuyd university of applied sciences (Zuyd UAS) offers a bachelor law programme,
which focusses on preventive lawyering (hereafter the Preventive Law Programme or PLP).
The main competence is to prevent legal problems and whenever legal problems have occurred,
to solve them. Students are being educated in the classical law branches (e.g. tort law, contract
law, administrative law, labour law, procedural law etc.), trained in several legal skills (e.g.
communication, negotiation, conflict management skills etc.), and coached on their
professional attitude. In short, PLP does not focus solely on achieving technical legal expertise,
but also focusses on normative reflection and the prevention of legal problems. We believe the
prevention of legal problems is not an end in itself, but the usage of law should rather be
prompted out of the will to add value (proactive lawyering) and contribute to the well-being of
the involved ones (therapeutic jurisprudence).1 Within our law school we are accustomed to the
term ‘preventive law school’ and that is the reason why we tend to use this term, but not too
confined.
After implementation of two (of the four) years of the new curriculum we
hypothesized that despite the preventive law ambitions of the PLP the curriculum was still
primarily based on the traditional reactive and adversarial legal framework and that third-year
students would not bring their knowledge on conflict escalation and negotiation into practice
and therefore would neglect possibilities to settle a case amicably. The authors thought that
students should experience conflict escalation first hand in order to be able to acknowledge
the added value of a preventive law approach. With these assumptions in mind we designed a
course.
Section II of this paper starts off discussing – in short – the social trends and views
on legal education resulting in the core concepts of the PLP-programme, such as Preventive
lawyering and Normative professionalization. After that, we discuss the design of the course,
the didactics and the implementation of the course (Section III). In Section IV we discuss the
foundation of our hypothesis that despite the preventive law ambitions of the PLP third year
students will not bring their knowledge on conflict escalation and integrative negotiations into
practice and therefore will neglect possibilities to settle the case amicably. In Section V we
discuss our findings on the hypothesis. Afterwards we discuss some possible explanations for
the findings (Section VI: Discussion).
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The purpose of this paper is to exchange our experiences as lecturers and course
developers. It is meant to be a starter on the creation of a body of knowledge on developing a
preventive law school in the Netherlands and does not provide scientifically proven claims.
Therefore, we will not touch explicitly upon methodology issues. We hope however that the
exchange of the lessons learned are helpful to those who want to shift to a more therapeutic
jurisprudence and or proactive approach and to those who are involved in the education and
training of legal professionals.

II. P R EV EN T IV E

LA W S C H O O L

S IT TA R D 2

The diversity of perspectives on the normativity of legal training and the many
developments in legal education and science made Zuyd decide to develop a PLP in Sittard.
In Western society as well as through the complexity of modern times, enormous challenges
for the legal practice have arisen, therefore legal training should be renewed.
In our view, there are two major clusters representing two dominant trends in Western
society: juridification and horizontalization. Both developments are almost palpably present;
according to several authors, both developments have a major impact on law and the training
of lawyers. Juridification usually is described as having three aspects: the increase in
quantitative terms of the number of actors dealing with law; the increase of the influence of
law in our daily lives; and finally, by (over-)regulation. In addition, there are two
developments that contribute to these three forms of juridification, such as the socialization of
law and legal alienation, the latter because of the three dimensions of juridification (Groot &
Van de Luijtgaarden 1993).
This all takes place in a Western world that, as for example described by the American
legal sociologist and historian Friedman (Friedman 1977, p. 4), has evolved to be more
horizontal. Society has become one in which individual success, networks, and mobility are
crucial, and is therefore described as a society characterized by horizontalization and
nodalisation. This has implications for the traditional notions of authority. In a vertical
society, authority is 'given', for instance, the head of the family or the priest. Horizontal
society has lost that sense of authority, and this automatically has implications for law and
lawyers. Law has acquired a more paramount position in civil society, apart from its
traditional position as a conflict resolution system. The connection between law and society
became stronger, and the legal system is no longer a quiet possession, as it used to be.
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The world economy, with developments such as globalization and Europeanization,
and as consequence thorough juridification, leads to the fact that citizens can no longer see the
‘legal’ woods for the trees. Ordinary people generally do not understand legislation, since it is
too complex, and there often is a parallel control system, in which the regulations and
standardization of bureaucratic society prevail. These trends are not favorable for the
reputation of law and lawyers.
Some authors see this even more starkly: legal specialization stands in the way of the
common knowledge of the law, perhaps even for lawyers themselves. These components are
summarized under the term legal alienation (Hertogh 2006, p. 8). The fact that legal alienation
exists evidently has implications for lawyers. There is a growing appeal to them and their
professionalism. Due to this growth, a systematic normative reflection on their professional
attitude seems an obvious interest. The legal profession and legal education are subject to
pressure arising from the increasing complexity of normative questions. This calls for the
clarification and responsible handling of these normative questions. Systematic normative
reflection seems to be an obvious need, which leads to the question whether lawyers could be
trained in law schools in systematic normative reflection, in order that these glaring questions
might be addressed (Kunneman & Van Ewijk 2013, p. 9).
In addition, having said that the legal system forms a crucial part of society and that
the socialization of law is eminent, law is no longer a peaceful or quiet occupation that could
be presented in academic training (Smits, p. 20). Legal training is primarily focused on
conflict resolution, but there are other features which should get equal attention, such as the
redistributive function of law, as well as social control and the instrumental regulatory
function. They all explain that law is used to achieve different (social) objectives.
According to the theory and practice of normative professionalization, it is only
logical that a fundamental normative reflection, reappraisal, reassessment, and general
enrichment of the standards underpinning the legal training programs should be considered a
matter of genuine importance. Our attempt to implement among other things a subject such as
the conflict as an experiment is an example of working towards a training program which is
more preventive and more focused on added values for law, lawyers and the users of law.
The urgent question thus is: how can we prepare students in their legal training for the
responsible preventive handling of the complex (normative questions) that come to them?
Indeed, they are not trained to be observers of legal practice, but trained to be professionals
who are in the middle of the action, and from whom we expect a professional attitude
grounded in moral values. Values such as justice, freedom, equality, and solidarity; values

important for the application of law in general. The tension between the technique of the legal
system and the reflection and explicit values of the legal professional calls for normative
professionalization. Legal training normally focusses on legal technique. Normative
professionalization articulates that this legal technique is explicitly linked with doing good
work, and work that is virtuous in terms of a normative (personal) framework.
Doing good with a sense of proportion and diversity concerning legal issues has also
been addressed by the preventive law movement (Barton 2009; Brown1986, Siedel & Haapio
201; Sorsa 2011), where the reflection is used to focus on prevention, to articulate good and
virtuous legal work.
This systematic reflection and dialogue, with the moral horizon of the just society in
sight, is necessary for lawyers, in order that they might concentrate on work which is good, in
terms of ethics, virtue, and morality, and this contributes to the elicitation of the democratic
rule of law in their profession. The preventive law movement gave me, as a researcher, the
impetus to the normative reflection, a debate with colleagues as to how to prevent legal
interventions, optimally client-oriented, but also lawyer focused.
This reflection stimulates lawyers not to withdraw into their technical legal expertise,
but to create room for dialogue and normative reflection on the prevention of legal problems,
and therefore deliver good and virtuous legal work. For example, by using their knowledge
and personal moral convictions to apply the law, in cooperation with others (by normative
reflection on the appropriate preventive attitude), to do good with the help of a personal
normative framework and thus develop themselves in a moral sense. This requires, as a first
step, an open mind, to look for educational friction and trouble spots, instead of falling into
normative rigidity. It also requires continuous reflection on the social context and the
client(s), a reflection of the lawyers themselves, and thirdly open-ended reflexive dialogue
between lawyers, citizens, scientists, and other stakeholders. Finally, it requires permanent
attention to a personal, meaningful, and reflective normativity. In this routine, answers could
be found for pressing normative questions. The lawyer can gain dignity and integrity in his
professional life, through thinking and striving for virtuous, good, and skillful work, with the
help of adequate resources.
The preventive law movement, developed by lawyers, is a valuable resource for
enabling intra-normative professionalization and inter-normative professionalization.
1. Intra-normative professionalization is about what knowledge and skills are needed
to avoid legal problems, in addition to/or instead of the application of rules and codes. This is

an opposing force against a one-sided focus on positive law. Examples could be found in the
focus on problem areas instead of traditional law, in the innovation of, e.g., a law curriculum.
2. Inter-normative professionalization scrutinizes the possibility of a dialogue and
confrontation with other adjacent disciplines, competences, and skills, in the training of
lawyers. This is a plea for multidisciplinary training. An example is the use of non-legal
disciplines for rendering services by students, e.g., in a business simulation (Kunneman 2013,
par. 13; Kunneman 2012, p. 134; Van de Luijtgaarden 2017, p. 233; Nap 2012, p. 237).
Preventive law is a cluster of measures that deal with the non-legal content, skills, and
attitudes of lawyers, with which the enriched lawyer could be perceived as having "added
value". In the preventive law movement, the lawyer is seen to change from an individual legal
practitioner into a context-oriented legal normative professional. This requires continuous
development, normative reflection, and re-evaluation of the profession, the legal education
curriculum, and jurisprudence, because the context is constantly changing. That is, for a
generally conservative profession, a major change, because it is usually focused more on the
content than on the context; more on the correct interpretation of the rules than on what
works; more on proper application of the law than legal work that feels and is good.
One of the pillars of the preventive law movement is that the individual as legal
professional plays a more important role in legal professionalism, in comparison to the legal
system and content of the law. The preventive approach requires social teaching, and context
and experience-based attitudes of the individual lawyer. In teaching, the preventive mission
statements of legal education could be learned as a good foundation, a humus layer, for
deepening the normativity of legal education. In any case, in my view, it is an impetus to the
structural normative reflexive dialogue that is needed in addressing the difficult social issues,
multitude of normativity, and the tensions surrounding legal professionals. The preventive law
movement could bridge the demands of legal education and the glaring normative questions
which are related to complex normative issues for lawyers in society.
There is a general call for lawyers to use the insights of other sciences for a better
view of the legal system, since the impact of law on society is huge, the so-called internormative professionalization. This is also the opinion of the National Association of Dutch
lawyers in 2016, and a position stated in the spring of 2014 by several influential CEO’s of
major law firms in our country. They advocated the T-shaped lawyer. The T-shaped, clientloving lawpreneur, as he is fully named, tends towards the ideas of the preventive law
movement (Van de Luijtgaarden 2017, p. 113).

Most graduates of law will indeed not be working in traditional legal professions, such
as judges or public prosecutors, and moreover the focus on technical legal knowledge will
soon be obsolete. Too much attention to legal knowledge, at the expense of broad academic
building, will lead to lawyers who cannot deal with day-to-day complex problems in their
practice, said the five CEO’s.
There are therefore good reasons for a different focus on legal education. Another
focus means acting differently, to be more concentrated on problem prevention, normative
reflection, and general multidisciplinary services. Acting differently means thinking
differently, and there is an urgency to teach students that, says Barton, a professor of
preventive law. His idea is that a problem is never to be characterized only legally. There are
always, for example, strong emotions, disrupted social relationships, and several financial
interests that need equal attention from lawyers. The lawyer cannot 'hide' behind the law,
behind the purely legal solution.
This requires first and foremost a process of normative reflection, dialogue, and
educational friction. By this means, the standards of the profession and jurisprudence can be
addressed, and normative questions can be asked, about what are good and virtuous legal
services, and what is a proper interpretation of the legal education, with a good ethical and
moral basis. We cannot do enough research into this field, research that reveals values and
meaning; research involving normative reflection and normative knowledge-in-action from
the researchers. Research that can contribute to mode 3 knowledge, complementary to the
technique of law (mode 1) and the practical application of the law (mode 2). Mode 3
knowledge is a form of knowledge that cannot be learned by studying legal literature and
legal practice (Kunneman 2012, p. 115; Van de Luijtgaarden 2017, p. 119). It is knowledge
that professionals or students who intend to become a professional, develop together. They
examine a complicated situation to search for answers, through negotiation, through dealing
with normative questions about what is right and proper in each situation, combined with
continuous normative reflection.
The case of the Higher Legal Education (HJO) at Zuyd University in Sittard, where
we participated in the curriculum change, where preventing legal problems became equally
important as solving them, is an example of forming mode 3 knowledge. We started with the
innovative idea of trying to change legal thinking, from reaction to prevention, due to a reaccreditation process.
This curriculum change is based on the implementation of ideas from the preventive
law movement in the HJO context. In Limburg, we called this proactive lawyering (Van de

Luijtgaarden 2013, p. 38). This was implemented in various forms, but all of them focused on
teaching students how to think systematically, to discuss together, and to reflect on possible
preventive and proactive measures to avoid legal problems. In short: in every subject matter,
students are compelled to reflect on prevention as well as the technical solution of a legal
problem.
The questions which students address are complex and sluggish requiring continuous
normative reflection. This is, in itself, a contribution to initiate normative professionalization
at the Sittard Law School. Students are thus encouraged to learn to develop their own legal
professionalism, by struggling with complex and slow moral questions. We believe that these
are skills that will help them to become valuable legal professionals. Through asking
questions and sharing examples and stories their awareness of the question of preventing legal
problems is developed, as an ongoing search for the fine tuning between law and
humanization, between the interests of justice and the interests of the client, between the legal
system and the social domain in which lawyers function. It is also a contribution to a new way
of legal thinking that, in the view of Thomas Barton, replaces the traditional paradigm of
rationality, separation, and power, with one of understanding, integration, and accommodation
(Barton 2009, p. 26).

III. C OU R S E

D ES IG N

‘T H E C O N F L IC T ’

a. Introduction: The (didactic) framework (Experiential learning)
The course is 15 ECTS (420 study hours), lasts ten weeks, and targets on third year
PLP students. The course is meant to test to what extend these students are able to manage
(underlying) conflicts, prevent them from escalating and whenever they are not able to
prevent the conflict from escalating, to let participating students experience the conflict
escalation first hand. Our hypothesis was that students would neglect opportunities to settle
the case amicably and would spring the judicial escalation trap (see IV. The Hypotheses).
During the last part of the course students have to reflect on their interventions, the
consequences thereof and relate all this to literature on conflict theory. The experience and the
reflection afterwards should provide a memorable learning exercise and should help students
shift to a more therapeutic jurisprudence and proactive approach.
b. The simulation: Professional authenticity
The course is designed as a simulation. Students are told they are employed as law
practitioners by a small law firm. Half of the students is employed by a fictional law firm
LSD Legal and the other half by the fictional law firm LegalHealth B.V. To promote

community learning students are divided in subgroups of 4/5 students within each law firm.
Students are being told that they get an employment contract, prearranged for a certain period
(six months). This period is a probationary period. After six months will be decided whether
or not the student is provided with a permanent employment contract. The test of the course is
an appraisal, resulting in certain learning goals. In the upcoming course students must have
achieved those learning goals or at least made demonstrable progression to be provided with
the permanent employment contract and pass the test.
Students work on a daily basis on casefiles. In one file students employed with firm
LSD Legal will provide legal services to a client who has a conflict with a client who is
assigned to firm Legal Health, so students face each other during the handling of the file. In
this context, it is important to distinguish the (underlying) conflict from the legal dispute.
Because there are a lot of different sources of conflict (Isenhart and Spangle 2000, pp. 14-17)
and because of their many overlapping dynamics and processes, conflicts are complex and
difficult to define (Isenhart & Spangle, 2000, p. 2). As a result, there are a lot of different
definitions of the term conflict (De Dreu, 2008; Huguenin, 2004; Isenhart & Spangle, 2000;
Prein, 2001, 2013). For the purpose of this article it is not necessary to define the term conflict
accurately. However, we want to state we use the term conflict not as a positive or a negative,
but as a neutral, and dynamic process in social relations where the involved parties have one
or more conflicting interests, values etc. The one and only assignment students get from their
supervisor (played by a lecturer with at least five years of law practice experience) is to help
the new client in such a way the client will be satisfied with the delivered services and
ultimately will pay the invoice of the law firm. Students get a lot of freedom in the provision
of legal services. Every thinkable intervention is allowed and will be facilitated. From picking
up the phone and ringing the other party/legal counsel, to mediation, negotiation, provisional
attachment, summary proceedings, initiation of a procedure on the merits, binding advice,
administrative enforcement and for example criminal report. The actors react on each
intervention as unsophisticated as possible. Every intervention has consequences in terms of
escalating or de-escalating the (underlying) conflict, while the parties and their legal counsels
react on each other’s interventions. Even omitting to intervene leads to conflict escalation.
The amount of freedom students have in the way they decide to ‘help’ their clients, the
pursued realism of the simulation and the emphasis on their own responsibility should cause
improved (intrinsic) motivation.
In order to improve on realism, students also encounter conflicts within the law firm
while every participant has own interests and sometimes those interests are conflicting. The

student has own interests e.g. to make the grade. Within the subgroup conflicts may rise,
because every member wants to succeed. Some students want high grades, some want to pass
with as little efforts as possible. In all cases the student wants the supervisor to be satisfied
with his endeavours. The supervisor himself is aiming on a promotion and wants his
supervisor to be satisfied with his endeavours. The supervisor believes satisfaction is achieved
by a high number of billable hours, satisfied clients and favourable verdicts. He wants to fit
the picture of the high potential within the firm. A firm by the way that promotes itself as a
commercial no-nonsense firm. The owners of the law firms are involved in merging
negotiations and for some reason they want to trump one another. These ´hidden´ interests and
conflicts are not explicitly disclosed to the students. They can find out however by paying
attention to clues and chatting with their supervisors. The impact of these interests and
conflicts may not be underestimated because it is likely that they may unconsciously influence
the interventions of the students.
c. Testing: Formative assessment (Professional authenticity and Learning efficiency)
In order to increase learning efficiency, we wanted to test the students mainly
formative (as opposed to summative). The emphasis is on providing the students with rich and
relevant Feed Up - where am I going? -, Feed Back - how am I going? - and Feed Forward where to next? (Hattie, 2011). Each week students justify their decisions in writing and orally
to their supervisor. The supervisor does not judge the decisions made, but coaches the
students on their ‘professional development’ and coaches them to overthink and justify their
decisions being legally just, righteous and effective. Furthermore, students have to keep track
of their billable hours. They have to justify to their supervisor how many hours they have
been working on the file and how many hours are being billed and why.
Whenever students are in need of some sort of coaching the supervisor is available.
Learning goals are formulated just and whenever there is a need to (‘just in time’). The coach
is available with tips, tricks, best practices and literature suggestions. He monitors the
professional development and intervenes coach-like.
Students file all their products in a portfolio. In the end students provide each other
with 360°-feedback (peer-assessment). At the end of the course the portfolio with products,
the 360°-feedback and a self-analysis are handed in as their preparation for the end-test, a
performance-assessment in the form of an appraisal. This test results in a grade (summative),
which is required by the education and examination regulations in order to provide students
with credits (ECTS). But again, because literature suggests giving grades stops learning, while
formative testing should increase learning efficiency (Sluijsmans & Kneyber, 2016), we

wanted to incorporate formative-testing aspects in this test. That was quite easy, because of
the nature of the test. The appraisal, a professional dialogue on professional development,
resulted in the formulation of learning-goals. The professional development does not stop
after the test. Students have to achieve the learning goals, or at least have made significant
steps thereto, in order to pass the test of the upcoming course.
d. The alteration: The ‘a ha- moment’
After six weeks of providing legal services the course alters. If students have gone to
court, the court session would be scheduled in week six (all students chose to litigate in both
casefiles). Independent of the undertaken interventions and the ways students have been
providing the legal services, the client would reflect in week seven on the results thereof and
the billed hours. If the client was not fully satisfied he would reject to pay the invoices (fully)
and would possibly engage another lawyer, who might hold the former law practitioner liable
and/or file a complaint with the local bar association. This new situation leads to the
assignment to reflect on the casefile and on their undertaken interventions. Students should
link all this to literature on conflict theory, negotiation and proactive lawyering and should
reflect on the question to what extend their interventions have contributed to the wellbeing of
the client. Which interventions did and why, and which did not, and why? The ‘surprise’ of
the client being not satisfied and the combined experience of conflict escalation, the ‘legal
autopsy’ (Luijtgaarden 2017, p. 148) and the reflection and discussion at the end of the
course, as a means of normative professionalization (Luijtgaarden 2017, p. 113-137) is meant
to contribute to a better understanding of conflict escalation, more self-knowledge (Why did I
decide to behave and act like I did?), and ultimately to a paradigm shift to a more therapeutic
jurisprudence approach.
The course starts twice a year, in September and in February. This entails the risk of
students who participated in the first session to notice on the true intensions of the course
(testing the curriculum and ultimately to get students more client-centred and preventionoriented). We tried to minimize this risk by taking the following precautions. (i.) We
requested students of the first session not to disclose the clues to the second and spoil the
learning opportunity and the fun for the second. Students of the first session provided the
feedback that they valued their experience and now understood their role in and importance of
the conflict theory and the impact of their interventions on the well-being of the client and
themselves and said they would never have learned this without an experience alike (see
Findings). (ii.) We wrote a complete new casefile for the second session. The casefile of the

first session is still being used in the second session, but is now subservient, and just one of
the files students work on.
This paper discusses the results of the second session (February 2017 – May 2017).
e. The casefiles (Medsol/Langerak & Hanssen/Vanoudenaarden)
The first casefile concerns a labour conflict. MedSol B.V. is a small enterprise, which
licences software for healthcare practitioners. This office software is linked to the central
electronic patients file (EPD) and supports the health practitioner fully, everything between
calendaring and billing. Nicole Vissers is the (managing) director of MedSol B.V. MedSol
B.V. encounters a strong competition. MedSol B.V. is still profitable, but needs to be alert.
Nicole Vissers has been friendly with Gerard Langerak for many years now (since their
studentship). Gerard Langerak is employed by MedSol B.V. and is the head of external
relationships, a unit of 4-5 FTE. Last year Gerard Langerak divorced. After the divorce,
Gerard Langerak underperforms at his job. Gerard Langerak claims this is due to illness
(which entails protection against dismissal), but he is not reported incapacitated officially.
The last period Gerard Langerak is establishing an enterprise with one of his colleagues of
MedSol B.V. They experienced that due to cuts MedSol has little to no attention for
innovation, while artificial intelligence and big data could provide new applications that can
contribute to better and cheaper healthcare. Gerard Langerak and his colleague decided to
develop and monetize these applications themselves, on top of office software alike the
software that is licensed by MedSol. One day Nicole Vissers finds an email by Gerard
Langerak addressed to himself, being obviously a draft of an email meant for potential clients
introducing the new software. That's the moment Nicole decides to invoke legal counsel.
The second file concerns a neighbour dispute. Barry Hanssen is a professional piano
teacher, teaching from home. He is happily married and has two young children. In the
neighbourhood he is beloved and one of the driving forces behind neighbourhood activities,
like barbeques etc. Furthermore, he is a skill-full handyman. Margot Vanoudenaarden lives
next to Barry Hanssen in a row house. Her two daughters have moved and live independently.
Her husband works on weekdays far afield and is only at home during weekends. In just a few
years he will retire. Despite the excessive activities in the neighbourhood Margot feels
lonesome. She doesn’t participate and feels distant to the people living in the rejuvenated
neighbourhood. She experiences nuisance from the young children playing on the streets
aloud and the many ‘street events’ like the weekly barbeques (noise and smoke nuisance). But
up until now she tolerates all this, because she is attached to the house she lives in. In the
backyards of Barry and Margot, they both have a brick outbuilding. The outbuildings are built

against each other and share the same flat roof. That roof must be replaced and Barry has
offered to do so. He estimated the costs concerned and Margot replied that those were
acceptable. One day Barry starts replacing the roof. The activities would last a few days. At
one night during the replacement activities a storm damages the roof and rain came in the
outbuilding of Margot damaging a stored piano. Margot reproaches Barry stating he has
started the replacement activities without prior notice and without accordance and has taken
insufficient precautions against bad weather. Margot claims damages. Barry recriminates
Margot for not emptying the outbuilding prior to the activities and claims payment of her
share of the costs for replacements.
Prior to their meeting with their client students do not receive any documents.
However the cases are quite detailed with even descriptions of psychic and historical aspects
of the clients, for example that explain what makes Margot feel lonesome and Barry the
driving force in neighbourhood activities. What ends up in the file of the students depends on
what questions students ask their client.
f. The implementation of the course and framing the reactive approach
Prior to the development of the course the academic planning already had been
published. Due to organisational and planning issues the already planned activities could not
be cancelled. Every week the same educational activities were planned: one one-hour lecture,
a skills training, a coach-meeting and an ordinary class. We decided to take one central theme
for all activities during one week. The themes should support the simulation. We incorporated
the following themes: litigation and writ of summons, sequestration, administrative
enforcement, criminal proceedings and making a criminal report, and preparation for the oral
hearing.
By naming the course 'The conflict' and by providing students with theory and practice
on the aforementioned themes we 'framed' the course. Students might think that in order to
pass they should bring into practice what they have learned. That's partly true. We wanted
students to experience the consequences thereof, but on the other hand, we wanted students to
bring into practice what they had learned so far and wanted to test whether they were able to
manage the conflict(s) without us telling them to. So we made continuously clear that the
theory provided was important to grasp and would be tested with a written assessment
afterwards, but this course was all about providing the best legal help the students could give,
about enlarging strategic and tactical insights and taking responsibility as a law practitioner.
There were multiple ways to pass the test.

IV. T HE

HY P O TH E S E S

a. Introduction
As a reminder, we hypothesized that despite the preventive law ambitions of the PLP
third year students would not bring their knowledge on conflict escalation and integrative
negotiations into practice and therefore would neglect possibilities to settle the case amicably.
What is the starting point? During their first two years students gain basic legal knowledge,
and legal and communication skills. The focus is on preventing legal problems to occur. The
curriculum is concentric. In their second year students are being trained in negotiating
according to the integrative negotiation principles of the Harvard Negotiation Project.3 Fortyfive out of the forty-nine participating students had passed this second year course, so a firm
understanding of the concepts of integrative negotiating was supposed. Furthermore, the
participating students in the second session have had nine months legal internship experience
all together. Nonetheless we hypothesized that students would not bring the gained theory and
skills into practice. In this section, we discuss the underlying foundation of this hypothesis.
b. Judicial escalation trap4
We believe the delivery of legal services (according to the classical adversarial
approach) is conflict escalating in itself, because of what we call the judicial escalation trap.
In both cases parties decided to engage legal counsels. That implies that parties weren’t able
to resolve their discord amicably by themselves. At a certain point they decided to engage a
legal counsel. We believe law practitioners nearly automatically translate the (underlying)
interests into legal claims, because they are trained to do so.There are no empirical data, and
exceptions may be made,5 but this seems rather logical, because the legal counsel has to
assess whether or not the client has a case or not. Moreover, the legal counsel searches for
legal arguments that support the claims of the client. This legal scope results in a lack of
attention for underlying interests and values.
While most cases are not as clear-cut as that and the outcome of a legal analysis
usually is not black or white, arguments will be found.6 Legal counsels try to construct legal
claims that provide the greatest chance to get an optimal – legal – outcome for their client. No
problem so far. There are two reasons why this might be troublesome, the self-serving bias
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Fisher, Ury, and Patton (2016).
The following section (partly rewritten but) is based on Lieverse (2016).
5 Especially for law practitioners trained in conflict management/mediation.
6 This is probably also due to the fact that when the Supreme Court in de Netherlands gives general statements in civil
lawsuits, these often are more or less limited to the case concerned, by clauses as “Under the given circumstances” or “In a
case like this” and that law practitioners are trained to find exceptions.
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and the illusion of control. The relationship between a counsel and a client can be qualified as
an agent-principal relationship (Visscher, 2013, p. 1131). The agent-principal theory has its
foundation in economics and political sciences. The theory states such a relationship can be
troublesome, in the way that the agent acts in his own best interests, when the agent (counsel)
has interests contrary to those of the principal (client) and parties have asymmetric
information (Visscher, 2013).7 A legal counsel has a legal information advantage (Visscher,
2013, p. 1124).8 He is hired because of his expertise. Furthermore, there is a pretty good
chance of adversarial interests. The client wants the best possible legal representation and
wants to pay as little as possible. Barendrecht & Weterings claim lawyers9 strife after
maximizing their own welfare and want to achieve the highest possible fee for the lowest
possible endeavor and do believe almost every lawyer is being driven by economic motives:
“Lawyers are entrepreneurs and that’s why no lawyer behaves as a pure altruist towards his
clients” (2000, p. 438 ). Lawyers can be employees too, but employees also have their own
interests, like meeting their financial targets and keeping their employer satisfied. It is
important to understand that lawyers and legal counsels often owe their position and their
assignment to the fact that their view of the case is in line with the view of their client
(Barendrecht & Beukering-Rosmuller van, 2000, p. 67). Whenever a lawyer of legal counsel
emphasizes the weak elements of a case, he takes the risk the client engages another lawyer
who has more faith in the outcome of the case. Moreover, lawyers overestimate their ability to
influence the opponent and the judge by their own performance ( Barendrecht & BeukeringRosmuller van, 2000, p. 68). What is more the illusion of control bias is a very common
bias. Indeed, research in the United States shows that lawyers assess opportunities too
favorable so they decide to litigate (Wistrich & Rachlinski, 2013). We believe there is no
reason to believe this does not apply to legal counsels.
All this may be no issue when lawyers and legal counsels are capable of putting their
own interests aside and only serve the interest(s) of the client. Although regulations require
lawyers to serve only the interests of their clients, it is questionable whether lawyers and other
legal counsels are (quite) capable of doing so (Visscher, 2013) and can resist the self-serving
bias. Although it seems obvious that own interest of lawyers may interfere, no empirical
research has been done whether and to what extent Dutch lawyers actually are influenced by
the self-serving bias.

7

The principal can’t be sure the agent is not acting in his own interests.
Although Vissers’ claims only affect lawyers, there are no reasons why all this would not also count for legal counsels.
9 Again, we believe there is no distinction with legal counsels.
8

Most counsels will explain which arguments are strong and which are not, but due to
the confirmation bias the question is whether the client is able to recognize and value the
reservations. The confirmation bias leads people to selectively seek information that confirms
what they believe is true (Thompsom, 2015, p. 28), because people have a need for
consistency between prior beliefs and the interpretation of new information (Prein, 2013, p.
88). They try to reduce any dissonance between them by selectively filtering and
remembering information and completing information meaningfully where the given
information is insufficient (Prein, 2013, pp. 84-89). Chances are clients will value the
arguments supporting their claims and undervalue other arguments. Presumably they will
“hear” they are (fully) entitled in their claims and not that the other party has a case as well.
Moreover, the attribution-error implies that people tend to attribute others negative behavior
to their personality and their positive behavior to external circumstances, but do exact the
opposite to themselves. So a lawsuit and the exchange of arguments does not necessarily lead
to a more nuanced view on the conflict. On the contrary, chances are the exchange of
information leads to a firmer believe that the own position is right and just.

To summarize, in practice both parties engage with law practitioners who translate the
interests of the client into legal claims. They are trained to construct legal claims that provide
the greatest chance to get an optimal outcome for their client. They may overestimate their
possibilities to influence the outcome by their own performances, while they have their own
interests in assessing the chances of litigation and possibly are (unconsciously) led by them.

All this increases the tendency of the parties to build a one-sided view of the dispute
(Barendrecht & Beukering-Rosmuller van, 2000, p. 66). After a while the legal claims mask
the underlying interests. This is troublesome because the problem seems to be a conflict of
(legal) positions (Fisher et al., 2016, p. 72). So parties tend to talk and think about their
positions (Fisher et al., 2016, p. 72) and parties start to identify themselves with their legal
position. Why should they cede and sacrifice their legal position when their lawyer has stated
they are fully entitled?
c. Sunk costs and sunk costs fallacy10
The potential (high) costs of a lawsuit incentivise litigants to settle amicably. High
costs are considered positive because they give litigants incentives to settle, even though both
parties are optimistic about the estimated outcome of the lawsuit (Barendrecht & BeukeringRosmuller van, 2000, p. 105). There is a variety of reasons why parties decide to settle.
Parties could settle because a settlement resolves the (underlying) conflict. But parties might
also decide to settle because a lawsuit will be too expensive or the emotionally/
psychologically impact of a lawsuit will be too high. Judges and legal counsels can broaden
the margin for negotiation by pointing out the expenses (both financial and
emotional/psychological) of proceeding with the lawsuit. However, the counterpart of a
broader margin for negotiation is the increasing chance on a settlement that is perceived as
unjust (Barendrecht & Beukering-Rosmuller van, 2000, p. 105). The stimulus to accept a
settlement is not the fairness of the outcome, but the avoidance of (more) costs.
At the same time, costs already made, reduce the margin for negotiation. The higher
the already-made costs, the smaller the margin for negotiation (sunk costs). The following
example is taken from Barendrecht and Beukering-Rosmuller (2000, pp. 105-130):
Suppose two risk-neutral parties. One of the parties claims Euro 50K. The
expected costs of the lawsuit for both litigants are Euro 20K. If the claimant estimates
the probability of the claim being awarded 65%, the expected outcome of the lawsuit is
Euro 12.5K (65% of Euro 50K minus Euro 20K). Suppose the defendant assesses the
probability of the claim being provided unfounded or unlawful, then he expects he has
to pay the claimant Euro 35K (30% chance of losing = Euro 15K added up to the costs
of Euro 20K costs). For each outcome of the negotiations between Euro 12.5K and
Euro 35K both parties expect to be better off. Suppose parties brought an action and the
expenses up to now add up to Euro 15K. The next procedural action costs Euro 5K for
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The following section is taken from Lieverse (2016).

each party. Neither of the parties has changed its assessment of the probability to ‘win’
the lawsuit (they remain 65% and 70% respectively). The result of the following
procedural action for the claimant is Euro 27.5K (65% of Euro 50K minus the costs of
the next act Euro 5K). The defendant expects he has to pay Euro 20K (30% chance of
losing = Euro 15K plus the costs of the next procedural action of Euro 5K). Due to
constant assessments of probabilities and due to increased costs, there is no margin for
negotiation left.
This example is hypothetical in the sense that it is no common practice amongst Dutch
lawyers to assess probabilities of claims being awarded in precise percentages.11
Because of the impact of the already-made costs on the margin for negotiation the
earlier parties try to settle, the better.
Moreover, sunk costs have a cognitive impact, the so called sunk costs fallacy.
Wistrich and Rachlinski (2013, p. 615) argue people want to believe that the undertaking will
ultimately succeed and that they have done well making the costs (abolishing cognitive
dissonance). Although there are no data on whether or not Dutch lawyers are susceptible to
the sunk costs fallacy, the influence of the sunk costs fallacy has been demonstrated in various
experiments. Wistrich and Rachlinski examined whether and to what extent American
lawyers are (also) susceptible to the sunk costs fallacy.12 Wistrich and Rachlinski (2013, p.
617) argued the results demonstrated the influence of the sunk costs fallacy on lawyers: “The
money that had already been spent on litigation could not be recovered, and yet it influenced
the lawyers’ assessments of the case. Instead of assessing the settlement offer with respect to
the future expected outcomes alone, the lawyers assessed it relative to past events that could
not be undone”.
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In Economic literature decisions under risk, whereby the decision maker knows with precision the probability of possible
outcomes, are distinguished from decisions under risk, whereby the decision maker must assess the probabilities of possible
outcomes with some degree of vagueness (Fox & Poldrack, 2014, p. 533). Research by Kiser, Asher & McShane shows
American lawyers do not assess the probabilities of the claim being awarded very accurately (Kiser, Asher, & McShane,
2008). It is noticeable though that attorney-mediators are more accurate in their assessments (p. 590): “The attorneymediator data, moreover, suggest that attorneys trained and experienced in dispute resolution, and perhaps more cognizant
of framing biases, may have a salutary effect on attorney/litigant decision making”.
12 In the experiment lawyers were told they were called in to provide legal representation in a conflict concerning contract
breach. Research showed the maximum amount of damages claimable would be $1M and the probability of the claim being
awarded was 50%. The expected costs of a lawsuit were $70K. During settlement negotiations the defendant had offered to
pay an amount of $480K in order to settle the case. The offer is (economically) attractive because it exceeds the value of
the lawsuit (BATNA) with $50k (50% of $1M minus $70k is $430K). The experiment consisted of two versions: One part of
the lawyers had to assess the attractiveness of the proposal, provided the legal costs up to then were $90K and the other
part provided the costs were $420K. If the lawyers would not be susceptible to the sunk costs fallacy the proposal for the
two groups would be equally attractive. Indeed, the research showed lawyers were susceptible to the sunk costs fallacy.
Seventy-six percent of the lawyers who were informed that the costs already-made costs were $90K recommended to
accept the proposal (41 of 54). Of the lawyers that were informed that the costs already made were $ 420K recommended
only 45% (24 of 53) to accept the proposal.

Attention to the already-made costs and pointing out these costs are (economically)
irrelevant when assessing the attractiveness of a proposal could help parties to steer clear from
the sunk costs fallacy. On the other hand, the sooner parties try to settle, the less likely it is
they are being influenced by the sunk costs (fallacy). Because students had to keep track of
their billable hours, we hypothesized that whenever they did not manage to settle in an early
stage, the chances of a amicable settlement would reduce significant.
Loss aversion13
The Prospect theory14 is the prevailing model for economic behavior concerning
decision making under risk.15 The theory integrates the so-called Allais paradox and the
fourfold pattern of risk attitudes (Fox & Poldrack, 2014). The Allais-paradox shows a
violation of one of the central axioma of the Economic expected utility theory (the theory of
rational choice). The violated axiom is the so-called substitution axiom (or independence
axiom): if a person prefers lottery L1 to lottery L2 then this preference should not be affected
by a mixture of both lotteries with a common third lottery L3 (Fox & Poldrack, 2014, p. 535).
Kahneman and Tversky presented the following version of the Allais paradox (Fox &
Poldrack, 2014, p. 535): Decision 1: Choose between (A) an 80% chance of $ 4.000; (B)
$3.000 for sure. Decision 2: Choose (C) a 20% chance of $4.000; (D) 25% of $3.000. Most
respondents chose (B) over (A) and (C) over (D), which violates the substitution axiom (Fox
& Poldrack, 2014, p. 535).
Kahneman states people seem to dislike losses more, than they like gains and that
losses are psychologically 1.5-2.5 times more powerful than gains (2015, p. 301). This
phenomenon is called loss-aversion. See the following example taken from Kahneman (2015,
p. 296). Assess the following decisions: Decision 1. Choose (A) a gain of $900 for sure; (B) a
chance of 90% of a gain of $1.000. Decision 2. Choose (C) a loss of $900 for sure; (D) a
chance of 90% of a loss of $1.000. Concerning decision 1, most people choose A, a certain
gain, proving risk aversive decision making. Concerning decision 2, however, most people
choose D, proving risk seeking behavior.
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The following section is taken from Lieverse (2016).
Kahneman and Tversky are the founding fathers of the Prospect theory and as a result thereof Kahneman got the Nobel
Prize (Tversky had already passed away at that moment). Barberis argues the Prospect theory is still widely viewed as the
best available description of how people evaluate risk in experimental settings and that Kahneman and Tversky’s papers on
this theory have been cited tens of thousands of times (Barberis, 2013). Kahneman has recently published a book in which
he falls back on his own research and relates to other and more recent research. That is the reason why this section is
mainly based on this latest book.
15 In Economic literature decisions under risk, whereby the decision maker knows with precision the probability of possible
outcomes, are distinguished from decisions under uncertainty, whereby the decision maker must assess the probabilities of
possible outcomes with some degree of vagueness (Fox & Poldrack, 2014, p. 533).
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The following example is also taken from Kahneman (2015, p. 297). Decision 1. In
addition to what you already have, you received $1000. Choose (A) a 50% chance to gain
$1000 or (B) gain $500 for sure. Decision 2. In addition to what you already have, you
received $2000. Choose (C) a 50% chance of losing $1000 or (D) a loss of $500 for sure. The
outcomes of both decisions, are economically spoken the same (getting $1500 for sure, or a
gamble with an uncertain outcome of $1000 or $2000). Nevertheless, Kahneman (2015, p.
298) argues most people choose B over A (proving risk averseness) and C over D (proving
risk seeking behavior). The reference-point in the two decisions differ ($1000 against $2000).
That reference-point frames decision 2 as a decision between losses and decision 1 as a
decision between gains.
Most people prove to be risk seeking for low-probability gains and high-probability
losses, but risk aversive for high-probability gains and low-probability losses (Fox &
Poldrack, 2014, p. 536; Kahneman, 2015, p. 337). Four-fold pattern of risk attitudes:

LOW

GAINS

LOSSES

Risk seeking

Risk aversion

Risk aversion

Risk seeking

PROBABILITY
HIGH
PROBABILITY
Barberis claims that the Prospect theory provides an accurate description of risk
attitudes in experimental settings, but that some scholars question whether and to what extent
its predictions will retain their accuracy outside the laboratory (Barberis, 2013). According to
Fox and Poldrack choices consistent with this fourfold pattern have been observed in several
studies (2014, p. 536).
This (economically) non-rational behavior is relevant in the context of settlement
negotiations:
a. During negotiations parties cede. A concession hurts the ceding party more, than it
pleases the other party (Kahneman, 2015, p. 323). This applies in particular to other than
integrative negotiations. Making concessions without enlarging the pie, comes down to an
allocation of losses (Kahneman, 2015, p. 323).
b. As a result of the loss aversion people are willing to take risks in order to avoid
those (certain) losses. They prefer the status quo (Kahneman, 2015, p. 309).
c. Whether an outcome is perceived as a gain or a loss is a matter of reference-points.
Outcomes above the reference-point are perceived as gains and vice versa. As a consequence
thereof it may be meaningful to try to influence the reference-point and frame a settlement in

terms of gains. However, this can be troublesome. As is discussed (see Judicial escalation
trap) legal representation risks that parties and their lawyers construct legal claims that
provide the greatest chance to get an optimal outcome. This legal position might be the
reference-point.16 It may be difficult at this point to influence the reference-point. For a legal
counsel it may be troublesome to influence this reference-point later on, due to the alreadydiscussed agent-principal theory. He might be influenced by his own interests (self-serving
bias). He might risk coming back on his earlier assessment and advice influencing the
contentment of his client and he might want to prove he is able to achieve the result by
influencing the opponent and the judge by his own performance (Barendrecht & BeukeringRosmuller van, 2000). Moreover, it is difficult to influence the reference-point due to the
confirmation-bias and the attribution-error, that implies that people tend to attribute others
negative behavior to their personality and their positive behavior to external circumstances,
but do the exact opposite to themselves (Prein, 2013, p. 86). So a lawsuit and the exchange of
arguments does not necessarily lead to a more nuanced view on the conflict. On the contrary,
chances are the exchange of information leads to a firmer believe that the own position is
right and just.
We hypothesized students would not influence the reference-point and/or frame a
proposal as a gain.

V. F IN D ING S
a. Data
Our initial purpose was not to deliver sound scientific data, but was first and foremost
to develop a meaningful course. Nonetheless the data retrieved seems to underpin our
hypothesis and could be valuable to course developers and law practitioners with an interest
in a more preventive or therapeutic approach. Our findings are based on the following data:
a. Observations of the involved six lecturers during the course;
b. After attending lectures and studying literature on conflict theory (in the last three weeks
of the course) students had to reflect on the undertaken interventions and the
consequences thereof, before they were surveyed (in writing);
c. Oral feedback of students (i. during the assessments, and ii. during a group discussion).
b. Reservations
Based on the retrieved data we have to make the following reservations.
16

It is unclear what marks the (initial) reference-point and to what extent reference-points can and are adjusted based on
new insights or information.

1. The data are limited. They are retrieved from a small sample of just 50 students. We
are able to say some interesting things about these 50 students, but the question remains to
what extend these findings are valid for other students and/or populations.
2. After confronting students with the observation that all of them had neglected
possibilities to settle the case amicably (in an early stage) and had not added value to their
services, a minority replied they had believed the only way to pass the test was to go to court.
Some of them said they had felt forced by their supervisor to let the conflict escalate and some
said they had felt forced by their client. The written reports on this matter are mixed. Five
subgroups reported ‘compulsion’ concerning the interventions made. 17 The next question
functioned as a control question and questioned to what extend students felt responsible for
the undertaken interventions. From the beginning it was made clear that students were
responsible for the case file, the interventions and the outcome. The answers on a 5-point
scale varied from ‘not at all’ to ‘fully’. Only one subgroup reported they did not feel
responsible (2 on the 5-point scale). One subgroup opted for the neutral answer (3) and the
other subgroups reported they felt (fully) responsible. In short, although students reported
they felt forced, they take (full) responsibility for their interventions. Regarding the
‘perceived’ coercion it is important to state that the involved lecturers and actors all were
aware of the intention of the course and that all interventions had to be honored. They respond
that they have not coerced on bringing the case to court. Some important issues to mention
are:
i.

We are aware of the fact that the course material is somewhat framed. The
course is called ‘The conflict’ and in the first weeks we provided theory on
civil procedural law, but for example not on conflict theory. Further-on, we
have not mentioned the learning goal to get insight in theory on conflict theory.
This was on purpose. We wanted students to experience conflict escalation first
hand in cases they were not able to manage the conflict(s). However we
mentioned explicitly that all interventions were to be honored and that the only
objective was to deliver services that would satisfy the client, so the billable
hours would be paid.

ii.

We wanted the simulation to be as authentic as possible. In this matter it is
important to acknowledge that conflicts tend to escalate. So whenever students
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The question was ‘To what extend do you feel the interventions of your subgroup were steered by the involved lecturers?’
The possible answers on a 5-point scale varied from ‘complete freedom/no piloting’ to ‘complete piloting/compulsion’. Five
subgroups opted for 5. ‘complete piloting/compulsion’.

sat still and did not intervene the conflict escalated. This has happened in
several cases. Some groups for example chose to dismiss Mr. Langerak, but
they did not inform their client, nor Mr. Langerak, on the strategy they were
working on. So the conflict was not managed and escalated with small steps.
This resulted ultimately in a unsustainable situation and a summary dismissal.
It is questionable by the way whether the interventions students were working
on at the moment could have resulted in other outcomes. All students chose to
work on a dissolution for serious misconduct and none of them for example
has thought about the opportunity to call up Mr. Langerak to discuss the
situation and to explore other interventions with the parties (e.g. termination on
mutual consent or exploration of a cooperation between the parties).
3. We made suggestions on literature to review. This may have influenced students in
their reports (they might have thought that they would please the lecturers by calling the
phenomena discussed in those suggestions in their answers what would lead to a greater
chance to pass the test. Furthermore, it is possible other valid explanations are not reported,
because students were unaware of those explanations.
c. Findings regarding casefile 1 (MedSol/Langerak)
1. All ten groups went to court. None of the subgroups tried to settle the case amicably
prior to going to court.
2. None of the subgroups negotiated prior to the court hearing.
3. None of the subgroups have reached an (amicable) agreement, not even after the
court hearing was suspended in order to try to settle the case amicably, or after the termination
of the court hearing.
4. In all cases the clients (both MedSol B.V. and Mr. Langerak) decided to engage
with another lawyer, who told his predecessor he was considering claiming damages and
filing a claim against the former lawyer. After studying multi-disciplinary theory on conflict
theory, students had to reflect on the question to what extent their interventions contributed to
conflict (de-)escalation and had to reflect on possible reasons why they were (not) able to
manage the conflicts.18
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After the court hearing students received an addendum on the course material, explaining the intention of the course
and providing literature suggestions. Students were free to study other literature, but the literature suggestions as the
minimum, both concerning the treated subjects as the level of difficulty. The following suggestions had been made:
Brenninkmeijer 2013
A.F.M. Brenninkmeijer, 'Onderhandelen', in: A.F.M. Brenninkmeijere.a., Handboek Mediation, Den Haag: SDU 2013, p. 97119.
Dreu 2008

Number of reports

Students report the following phenomena influencing
(the lack of) their conclict de-escalating interventions
6
5
4
3
2
1
0

Based on their literature review and reflection students report that the judicial escalation trap
(5x), a lack of attention to underlying interests and values on their part (5x), conflicting own
interests (self serving bias: 3x) and the illusion of control bias, confirmation bias and sunk
costs (all 2x) have resulted in poor conflict management.
5. Half of the subgroups negotiated a settlement during or after the court hearing, but
none managed to settle the case amicably.19

C.K.W. de Dreu, Bang voor conflicten? De psychologie van conflicten in organisaties, Assen: Van Gorcum 2008.
Eberg 2012
J. Eberg, Conflicten maken mensen. Waarom zijn er conflicten en waar komen ze vandaan?, Groningen/Houten: Noordhoff
Uitgevers 2012.
Emaus 2007
J. Emaus, 'Het belang van belangen', in: M. Pel & J. Emaus, Het belang van belangen. Invalshoeken en visies, Den Haag: SDU
Uitgevers 2007, p. 11-19.
Fisher, Ury & Patton 2016
R. Fisher, W. Ury & B. Patton, Excellent onderhandelen. Een praktische gids voor het best mogelijke resultaat in elke
onderhandeling, Amsterdam/Antwerpen: Uitgeverij Business Contact 2016.
Giebels & Euwema 2007
E. Giebels & M. Euwema, 'Conflict, belangen, (de-)escalatie en partijen in de rechtszaal: een psychologisch perspectief', in: J.
Emaus & M. Pel, Het belang van belangen., Den Haag: SDU Uitgevers 2007, p. 21-33.
Lieverse 2016
L. Lieverse, Settlement negotiations in Dutch civil lawsuits. A theoretical foundation for the hypotheses that settlement
negotiations during Dutch civil lawsuits are mainly distributive and could be more effective than they actually are (Paper
presented to the Permanent Study Group XVIII: Justice and Court Administration at the 2016 Annual Conference of the
European Group for Public Administration, Utrecht, August 2016).
Prein 2013
H.C.M. Prein, 'Conflicten', in: A.F.M. Brenninkmeijer e.a., Handboek Mediation, Den Haag: SDU Uitgevers 2013, p. 69-93.
Schutte 2007
E. Schutte, 'Welk belang, welke actie? De visie van de advocaat op belangen', in: J. Emaus & M. Pel, Het belang van
belangen, Den Haag: SDU Uitgevers 2007, p. 47-54.
Visscher 2013
L. Visscher, 'Gedrag van advocaten', in: W. H. Boom van, I. Giesen & A.J. Verheij, Capita Civilologie, Den Haag: Boom
Juridische Uitgevers 2013, p. 1123-1149.
Vranken 2007
J. Vranken, 'Belangen in civiele procedures en in mediation', in: J. Emaus & M. Pel, Het belang van belangen., Den Haag: SDU
Uitgevers 2007, p. 35-46.
19 This is remarkable, because there were plenty of reasons why an amicable settlement was preferred to a court procedure
(e.g. psychological, emotional and financial costs) while an amicable settlement could have added value (e.g. the least of
which was that the conditions that were to arrange the parting of parties could be negotiated and influenced by the parties
themselves. An optimal outcome could be a settlement that would lead to some sort of cooperation that would benefit
both parties).

6. Most subgroups qualify the negotiations as distributive negotiations, two as mixed
and one subgroup as integrative (what seems odd, because the other party in the negotiations
did not qualify those negotiations as integrative). Besides, these last three qualifications are
not in accordance with the actual observations of the lecturers and narrative feedback of the
students (fig. 3). We are pretty confident all negotiations were distributive negotiations,
nonetheless the ‘good’ intentions and the hindsight of students’ integrative negotiations were
more appropriate.

Fig. 1.

Fig 2.
Did you negotiate?

How do you qualify the negotiations?

20%
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Integrative

10%
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Fig. 3.
Responses to the question to explain the qualification:
-

-

1.
Prior to the negotiations none (!) of the students
The school forced us thereto.
We had the intention to come to an agreement that was going to benefit both parties.
chose a model of negotiations explicitly, while the preparations
We didn’t negotiate.
Because parties were in a win-lose
Bothvery
partiespoor
have (only
battled 50%
over the
of the severance
theretonegotiation.
were (also)
ofamount
the subgroups
made
pay.
some sort of preparations, nothing more however than
During the suspension of the court hearing we tried to settle. This failed soon. The opponent of Legal Health
claimed the non-competition
clause had to
expire.
This was for discussing
our client no option.
So the negotiations
discussing
the
opportunity,
the starting
point and/or
were terminated.
the opening
bid).we tried to get together.
We and our opponent had determining
both our own perspectives.
By ceding,
We didn’t negotiate, so we can’t qualify them.

7. Students reported poor preparations for negotiations, nothing more than discussing
the opportunity to settle and determining the starting-point.
In what way did you prepare for the negotiations?
-

8. Based on their literature review students report that the judicial escalation trap
resulting in a lack of trust necessary for negotiations (2x), a lack of attention to underlying
interests and values on their part (4x), conflicting own interests (self-serving bias: 2x) and the
illusion of control bias (3 x) have resulted in poor negotiations.

Phenomena influencing the negotiations
5

Responses

4
4
3

3

3
2

2

2

2
1

1

1

1
0
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d. Findings regarding casefile 2 (Hanssen/Vanoudenaarden)
1. Only 2 out of 10 subgroups tried to settle the case amicably in the first 7 weeks
(before disclosing the true intentions of the course). One of the negotiations resulted in a
settlement.20
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In this case the defence met the writ of summons fully, so there was no reason to pursue the lawsuit.

2. After the alteration of the course (at which point all students were aware of the
‘real’ intentions of the course) 8 out of 10 subgroups have negotiated an amicable settlement.
Students qualify these negotiations mainly
as distributive negotiations (6x).

Mixed
10%

Two groups qualify the negotiations as
distributive, but their explanation does
not endorse this qualification.21 One group

Integrative
20%

qualifies the negotiations as mixed. Again,
we are fairly certain the negotiations were
mainly integrative.

Distributiv
e
70%

3. Based on their literature review students report that the judicial escalation trap (4x),
a lack of attention to underlying interests and values on their part (6x), sunk costs (6x), sunk
costs fallacy (2x) conflicting own interests (self-serving bias: 2x) and the illusion of control
bias (2x) have resulted in conflict escalation and poor conflict management.

responses

Phenomena influencing conflict escalation
7
6
5
4
3
2
1
0

4. Again, none of the students report that they have explicitly chosen a model of
negotiations and report a poor preparation for the negotiations (again only 50% made some
preparations, again nothing more however than determining the opening bid).
5. Students report that the judicial escalation trap resulting in a lack of trust necessary
for negotiations (5), a lack of attention to underlying interests and values on their part (4x),
sunk costs (4x) and loss aversion (4x), followed by the illusion of control bias (2 x) have
resulted in a poor negotiation climate and poor negotiations.

Phenomena influencing negotiations
6
The answers to explain the qualification were:
5
We took into account the interests of our client and the opponent. We intended to reach a compromise that
4
would benefit
both parties. We wanted the best outcome for our client and especially looked after his interests.

Responses

21

3
2
1
0

d. Summary
The fifty third-year PLP students did not bring their – supposed – knowledge and
skills on conflict theory and negotiating into practice. This all resulted in less than optimal
outcomes. Students themselves report this is mainly due to the – what we call – judicial
escalation trap, lack of attention to underlying interests and sunk costs.

Totals influencing phenomena
20
18
16
14
12
10
8
6
4
2
0

VI. D IS C US S IO N
Although we hypothesized students would not bring their knowledge and skills into
practice in order to de-escalate and settle the case amicably, it is striking none did in the two
provided casefiles. They did not create opportunities to de-escalate, they even missed
opportunities to do so. We find it astonishing that even third year PLP-students, with an
alleged firm basis on negotiating and conflict-theory did.

Some students report this is (at least partly) due to their believe the intention of the
course was to litigate. This might have been a factor. In future sessions we have to be more
careful in the framing of the course and train the involved lecturers on their coaching-skills.
Furthermore, students report this is due to the phenomena on which we based our
hypothesis (in particular the judicial escalation trap, sunk costs and lack of attention for the
underlying interests). This reflection however might have been influenced by the literature we
suggested to read as a minimum and the report might have been (unconsciously) sociallydesired. If not, and if these phenomena actually played their role, the question rises why the
third-year PLP students, with their ‘preventive’ education, did not stop them. However further
research is necessary, we formulate the following possible explanations, which might interfere
and strengthen each other:
1. Although we profess the ‘preventive’ approach, the curriculum might still be too
reactive and adversarial. This is obvious, because law practice in the Netherlands is
adversarial by nature. Lecturers are trained and have experience in the traditional, adversarial
law practice. Dutch literature on preventive lawyering is at best sparse, and on the practical
application of the theory for bachelor students, as far as we know, non-existent. That is why
many subjects are learned from a classical adversarial viewpoint and we try to add the
‘preventive’ viewpoint later on. The question is whether all our lecturers are capable of doing
so. Because of the adversarial conflictual nature of Dutch law practice, the lack of
‘preventive’ experience of our lecturers and the lack of usable literature on preventive
lawyering for our students, we have set the ambition to contribute to a body of knowledge on
the translation of the preventive lawyering dogma to best practices. The starting point thereof
is a website (www.preventivelaw.nl), meant to start and maintain a discussion between
scholars, students and law practitioners on possible applications and best practices. Within
these possible applications and best practices it seems obvious to take the aforementioned
phenomena especially into account, like developing a legal analysis tool that does not only
take into account legal rights and obligations, but also underlying conflicts and values, a tool
that combines, so to speak the classical legal status analysis tools and conflict analysis tools.
2. Although we profess the ‘preventive’ approach, the way we educate students is at
the moment not sufficient in order to educate preventive law practitioners. Tactics and
strategies are important elements of law practice. In order to fully comprehend why one
chooses some intervention (and not another one), one must understand the law, the possible
complications of the possible interventions and know oneself. We believe educating law
practitioners does not stop with learning theoretical doctrines and best practices. The

educating of law practitioners is a continuous process of professional development. This
development does not stop once one gets its diploma. This is why we incorporate the concept
of normative professionalization within our law school (see Luijtgaarden, 2017). This focus
on permanent development conflicts with the learning attitude of (some) students who just
learn to pass the course and afterwards have forgotten all that was once learned. Although, we
experienced some highly intrinsic motivated students in this course, further research on our
curriculum on didactic and motivational aspects could be useful. The way students are tested
has to be taken into account (while we hypothesize the testing is predominantly summative).
3. In order to be willing and able to learn concepts one must underpin these concepts
being valuable. However we profess the ‘preventive’ approach and tell students why we
believe in the underlying concepts, students might have to experience the impact of the
classical adversarial approach themselves in order to be ‘ready’ to learn the aforementioned
concepts. The experience of this course and the legal autopsy of the ‘lost’ case might come
too late, so to say. Further discussion on the best moment for a course like the one we have
discussed in this paper in a legal curriculum and the moment for learning concepts of
preventive lawyering seems useful.
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